
 

 
This article has been prepared for information purposes and general guidance only and does not constitute professional advice.  

You should not act upon the information contained in this publication without obtaining specific professional advice. 

 

 
COVID-19 – How Protect Your Company Against Virus Impacts 

 
 
On March 22, 2020, Governor Jared Polis issued Executive Order D2020-013 that requires 
Colorado businesses to reduce in-person operations. Subsequently, the Colorado Department of 
Public Health & Environment specified which industries are defined as Critical Businesses to 
include healthcare, critical manufacturing, financial institutions, construction, and defense 
(including all aerospace).1 This executive order follows similar directives by other states and a 
declaration of a national emergency by President Trump on March 13, 2020.2 The cities of 
Denver and Boulder have also issued Shelter-in-Place orders on March 23.3 
 
We are experiencing an unusual moment in modern history with a global reaction to stop the 
spread of COVID-19. Currently, most of us are home bound, all large events are cancelled or 
postponed, and many businesses are shut down. The overlapping orders and directions from 
various governmental authorities creates uncertainty resulting in a fluid and confusing 
environment.  
 
Additionally, government contractors may already be facing or could soon experience delays in 
performing their contracts. Such delays could include:  

1. Reductions in or cessation of operations of your company or your subcontractors; 

2. Inability of or delays by customers in approving inspections, accepting delivery or 
processing payments; and  

3. Illness of employees. 

To try and simplify the confusing world, I will break out specific questions to address situations 
you may face. Depending on your circumstances, you may need to take immediate actions to 
identify and mitigate delays, notify customers, and start preparing potential claims. 
 

What Exactly Is a Force Majeure or Excusable Delay? 
 
The two phrases are thrown about and used as a sword and shield. First, the phrases are 
synonymous and provide companies with an excuse in some situations to prevent a customer 
from terminating a contract for default. I prefer “Excusable Delay” as it more accurately  
 

 
1 Colorado Executive Order: https://drive.google.com/file/d/1LQpL1oDurg4Iiasq_d6Cu_v2zM_0IMd3/view; 

Public Health order: https://drive.google.com/file/d/1SpX8UhqQC9PODstkbg3AgPrb8k6CTM2k/view  
2 https://www.fema.gov/news-release/2020/03/13/president-donald-j-trump-directs-fema-support-under-
emergency-declaration  
3 City of Denver - https://www.denvergov.org/content/dam/denvergov/Portals/771/documents/covid-

19/DenverStayAtHomeOrder_DDPHE.pdf; City of Boulder - https://www-
static.bouldercolorado.gov/docs/Emergency_Order_2020-6_Stay_at_Home_(amended)-1-
202003240849.pdf.  
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describes the theory. Second, you will need to provide sufficient evidence to support the defense 
of Excusable Delay to justify your failure to perform the contract. 
 
In government contracts, the language appears in a variety of clauses depending on the type of 
contract and whether you are a prime or subcontractor. If you are a subcontractor, you could 
have a variation of one of the clauses or a full text clause instead. 
 

Clause Not liable for nonperformance if beyond control and without 
fault if caused by: 

Notice 

FAR 52.212-4, 
Contract Terms and 
Conditions – 
Commercial Items 

(f) – Acts of God, Acts of the Government in either its sovereign or 
contractual capacity, epidemics and quarantine restrictions 

(f) In writing, as soon as 
possible after 
commencement of delay 
and again when delay 
ends 

FAR 52.213-3, Terms 
and Conditions – 
Simplified Acquisitions 

(e) – Acts of God, Acts of the Government in either its sovereign or 
contractual capacity, epidemics and quarantine restrictions 

(e) In writing, as soon 
as possible after 
commencement of delay 
and again when delay 
ends 

FAR 52.249-8, Default 
(Fixed-Price Supply 
and Service) 

(c) - Acts of God, Acts of the Government in either its sovereign or 
contractual capacity, epidemics and quarantine restrictions.  
 
(d) Similar language applies for nonperformance by subcontractor 
provided Contractor can show that it could not have obtained 
supplies or services from another subcontractor. 

 

FAR 52.249-9, Default 
(Fixed Price Research 

and Development) 

(c) - Acts of God, Acts of the Government in either its sovereign or 
contractual capacity, epidemics and quarantine restrictions.  

 
(d) Similar language applies for nonperformance by subcontractor 
provided Contractor can show that it could not have obtained 
supplies or services from another subcontractor. 

 

FAR 52.249-10, 
Default (Fixed Price 
Construction) 

(b)(1) Acts of God, Acts of the Government in its sovereign or 
contractual capacity, Acts of another Contractor in performing the 
contract (not your own subcontractor), epidemics and quarantine 
restrictions, Acts of a subcontractor if without fault or control of both 
you or your subcontractor. 

(b)(2) In writing within 
10 days from beginning 
of delay unless extended 
by Contracting Officer. 

FAR 52.249-14 – 
Excusable Delays 

Applies to Cost Reimbursement/Time-and-Materials  
 
(a) Acts of God, Acts of the Government in its sovereign or 
contractual capacity, epidemics and quarantine restrictions 
 
(b) Acts of a subcontractor if without fault or control of you or 
subcontractor unless supplies and services were obtainable from 
another source, Government directed use of other source, and you 
failed to comply. 

 

 
Generally, contractors will be able to avail themselves of one or more of the situations listed 
above should you or a subcontractor not be able to perform due to the COVID-19 pandemic or a 
quarantine restriction but it is NOT automatic. First, it only applies if your customer threatens to, 
issues a cure notice, or terminates the contract for default. Second, you must follow the 
notification requirements to be able to use the defense. Third, and hardest, you will need to 
prove that the COVID-19 situation was the cause of your delay and was outside the control and 
without fault of you or your subcontractor. Fourth, you will need to show that supplies or 
services could not be obtained elsewhere. For personal services contracts, this means that you 
could not find an alternative individual to perform the work. 
 
Finally, the excusable delay will enable you to obtain an extension of the schedule and to 
prevent a termination for default but will not entitle you to a recovery of additional costs (except 
possibly in cost-reimbursement or time-and-material contracts).  
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What Do I Do If my State Orders a Shutdown or Quarantine? 
 
Including Colorado, many states4 have issued some form of a mandatory shutdown and forced 
companies to close their doors unless they can establish a telework environment. Contractors 
may be understandably concerned with their ability to comply with state Shelter-in-Place orders 
and still meet federal government contractual obligations. Depending on your industry and 
contractual obligations, you may be able to rely upon various governmental policies to justify 
continued performance of a government contract. 
 
On March 19, 2020, the Cybersecurity and Infrastructure Security Agency issued a 
memorandum identifying essential critical industries: healthcare, law enforcement, public safety, 
first responders, food and agriculture, energy, water and wastewater, transportation and 
logistics, public works, communications and information technology, critical manufacturing, 
hazardous materials, financial services, chemical and, of course, the Defense Industrial Base.5 
The Department of Defense issued a supplemental memorandum on March 20 that identified the 
specific products and services deemed essential within the Department of Defense: aerospace, 
mechanical and software engineers, manufacturing/production workers, IT support, security 
staff, security personnel, intelligence support, aircraft and weapon system mechanics and 
maintainers, suppliers of medical suppliers and pharmaceuticals, and critical transportation.6 The 
state orders contain exceptions that align with the listed services. 
 
You may have already been designated as a “mission essential” service if your contract includes 
Defense Federal Acquisition Regulation Supplement (DFARS) 252.237-7023, Continuation of 
Essential Contractor Services, or any other equivalent clause. If so you should review any 
applicable Mission Essential Contractor Services Plans and ensure you can still comply in this 
changed environment. 
 
To the extent possible, you can set up a telework environment for your employees.7 All 
telecommuting will still need to comply with cybersecurity requirements in your contracts.8 
 

Can I Get Reimbursed from the Government?  
 
Whether you will be reimbursed by the Government will depend on the terms of the contract. 
 

 
4 California (https://covid19.ca.gov/img/Executive-Order-N-33-20.pdf); Delaware 
(https://governor.delaware.gov/wp-content/uploads/sites/24/2020/03/Fourth-Modification-to-State-of-
Emergency-03222020.pdf); Indiana (https://www.in.gov/gov/files/Executive_Order_20-

08_Stay_at_Home.pdf); Michigan (https://www.michigan.gov/coronavirus/0,9753,7-406-98158-522625--
,00.html); New York (https://www.governor.ny.gov/news/governor-cuomo-signs-new-york-state-pause-
executive-order); Ohio 
(https://content.govdelivery.com/attachments/OHOOD/2020/03/22/file_attachments/1407840/Stay%20H

ome%20Order.pdf) 
5 Cybersecurity and Infrastructure Security Agency (CISA) Memorandum on Identification of Essential 
Critical Infrastructure Workers During COVID-19 Response, dated March 19, 2020, available at 

https://media.defense.gov/2020/Mar/22/2002268024/-1/-1/1/DEFENSE-INDUSTRIAL-BASE-ESSENTIAL-
CRITICAL-INFRASTRUCTURE-WORKFORCE-MEMO.PDF  
6 Department of Defense (DoD) Memorandum on Defense Industrial Base Essential Critical Infrastructure 
Workforce, dated March 20, 2020 https://media.defense.gov/2020/Mar/22/2002268024/-1/-

1/1/DEFENSE-INDUSTRIAL-BASE-ESSENTIAL-CRITICAL-INFRASTRUCTURE-WORKFORCE-MEMO.PDF 
7 FAR 7.108 prohibits agencies from discouraging telecommuting in the performance of government 
contracts unless government requirements would be adversely impacted. 
8 FAR 52.204-21, Basic Safeguarding of Covered Contractor Information Systems; DFARS 252.204-7012, 

Safeguarding Covered Defense Information and Cyber Incident Reporting 
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Generally, the rules are: (i) cost-reimbursement and time-and-material contracts have a 
possibility of recovering costs; and (ii) fixed-price contracts have a low probability of recovering 
costs. The rationale is simple in that sellers bear the risk of increased costs in fixed-price 
contracts and buyers bear the risk in cost-reimbursement and T&M contracts.  
 
You may be wondering why a contractor should be liable when the reason for the increased costs 
is due to actions by the U.S. Government (e.g., quarantine restrictions). Under the Sovereign 

Acts doctrine, the Government is not liable as a party to the contract for acts performed by the 
Government in its sovereign capacity. This means that directions issued by the Government in 
response to COVID-19 are not considered to be a change to the contract.9 
 
As usual with government contracting, there are exceptions to the general rule such as 
government delays, unavailability of personnel, and stop or suspension of work. government 
personnel are facing the same issues that we are with shutdowns, quarantine restrictions and 
telecommuting constraints. 
 
If your ability to perform depends on government approvals, acceptance or inspections that are 
delayed or not performed, then you may have the ability to recover costs pursuant to FAR 
52.242-17 or as a constructive change under a Changes clause.10 If this should happen, you 
must notify the Contracting Officer in writing and submit a written claim as soon as possible. 
 
Alternatively, the Government could issue a suspension or stop work order pursuant to FAR 
52.242-14 or FAR 52.242-15. If you receive such an order, you must comply with the order to 
include stopping work and mitigating costs. Key steps include notifying your subcontractors and 
submitting written notice to the Contracting Officer.  
 
If the Government delays processing payments, then you most probably can recover interest 
pursuant to the Prompt Payment Act. Any interest owed will be automatically calculated and paid 
by the Government. If the Government fails to pay the interest within 10 days of payment of the 
invoice, you could be entitled to an additional penalty provided your contract includes FAR 
52.232-25, Prompt Payment, and you comply with the requirements.  
 
In no situation should you ever stop work solely because of non-payment by the Government or 
disagreement with the Government. 
 

What is the Defense Production Act and Should I Care?  
 
The Defense Production Act of 1950 authorizes the President to 

require the priority performance of contracts and orders necessary or 
appropriate to promote the national defense over other contracts or 
orders; to allocate materials, services, and facilities as necessary or 
appropriate to promote the national defense; and to require the 
allocation of, or the priority performance under contracts or orders 
relating to, supplies of materials, equipment, and services in order to 
assure domestic energy supplies for national defense needs.11 

 
If your contract or subcontract includes FAR 52.211-15, Defense Priority and Allocation 
Requirements, and is designated as a rated order12, then you will have to prioritize these 

 
9 If you want to understand the Sovereign Acts doctrine, I’d be happy to set up a virtual chat.  
10 There are multiple different Changes clauses that could be on your contract; e.g., FAR 52.243-1 through 
52.243-4, and FAR 52.212-4 
11 15 CFR §700.1 
12 Check block 1 of the SF 33 award document. Ratings include DX or DO; e.g DX-A1. 
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contracts over all other contracts and may have to perform regardless of a state order. You may 
also be able to rely upon the status of a rated order to justify your product or service as “mission 
essential”. 
 

Ok, So What Do I Need to Do? 
 

1. First and foremost, read your contracts  

a. Identify which of the above clauses or equivalent requirements are included in each 
contract 

b. Identify which contracts are rated orders under DPAS 

c. Identify any clauses designating performance as mission essential  

2. Read subcontracts for equivalent clauses and requirements 

a. Survey your suppliers to request  

i. Updates on their current and anticipated ability to perform 

ii. Prompt notification of changes 

b. Remind them of obligations under contract terms, especially if rated orders 

c. If delays are anticipated, request their solutions to mitigate impacts 

3. Read state and local Shelter-in-Place orders 

a. Read the DHS memorandum and assess if you provide “Essential Services” and are 
exempt 

b. Check if your agency has issued supplemental guidance 

c. Assess requirements for specific state guidance 

d. If uncertain, coordinate with your contracting officers and program managers 

e. Unless prohibited in your contract, you can telework. If prohibited, coordinate with 
your contracting officer to obtain permission. 

4. If You Can’t Perform:  

a. Provide required notices of schedule impacts under the Excusable Delay clauses as 
noted above.  

b. Even if notice is not explicitly required, provide a written notice anyway that 
specifies the delay, the cause of the delay, the impact of delay and any mitigation 
solution.  

c. Help your clients help you by submitting adequate documentation and justification 
so they don’t have to ask for additional information. 

5. Communicate with your customers and suppliers to provide information and updates 
as applicable and respond to requests. 

6. Segregate and track all schedule delays and increased costs 

7. Document Everything! Unfortunately, you won’t know today what the outcome will be in 
the future. Should you need to defend a decision, you’ll need documentation prepared 
contemporaneously. For example:  

a. If your customer tries to default you, you’ll need to be able to justify the number of 
days delayed, description of how performance was adversely impacted, what 
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additional steps were taken, and cause of delay is not attributable to fault of you or 
your subcontractor. 

b. You should also capture copies of any company policies implemented in response to 
COVID-19 that may have effected performance; e.g., teleworking, reductions in 
hours, and furlough.  

c. Even if your customer doesn’t terminate you for default, it could provide a neutral 
or negative past performance rating. The documentation could also help you to 
respond. 

 

Is There Anything Else to Watch For? 
 
There are many other aspects of company operations that are being impacted by COVID-19 and 
government activities. 

 Acquisition Process Changes are happening frequently to meet demand and help small 
businesses.  

o DoD authorized an increase in Progress Payment rates to 90% for large 
businesses and 95% for small businesses. This is intended to help cash flow. If 
you have a contract with progress payments, request inclusion of the deviation 
clause. https://www.acq.osd.mil/dpap/policy/policyvault/USA000642-20-
DPC.pdf  

o DoD authorized an increase in the threshold for sole source awards to 8(a) 
contractors from $22M to $100M to expedite contract awards. This was to 
implement the 2020 NDAA and not unique to the COVID-19 situation but it also 
helps the government procure supplies and services quicker. If you are an 8(a) 
company that provides mission essential services and products, reach out to the 
SBA and contracting officers. 
https://www.acq.osd.mil/dpap/policy/policyvault/USA000495-20-DPC.pdf  

 Employment Requirements such as sick leave, wage rates, etc. I recommend you 
consult a Human Resource expert. I have included a paper from the Law Offices of 
Cynthia Wellbrock. 

 If you need financing, consult with the Small Business Development Center for help - 
https://www.coloradosbdc.org/covid/. 

 Indemnification for companies supporting virus detection, treatment and other medical 
support may be eligible for indemnification under the Public Readiness and Emergency 
Preparedness Act (“PREP Act”) of 2005, codified at 42 U.S.C. § 247d-6d. 
https://www.phe.gov/Preparedness/legal/prepact/Pages/default.aspx  

 
Contact me with questions at (303) 697-8914 or karri@palmetierlaw.com. I can set up video 
conferencing through Teams if you want a face-to face. 

 
Please Stay Healthy and Safe to Protect Yourselves, Your Team and Your Families 
 

Karri 
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COVID-19 RESOURCES: 

 
Federal 

White House: https://www.coronavirus.gov/  
CDC: https://www.cdc.gov/coronavirus/2019-ncov/index.html   
Small Business Administration: https://www.sba.gov/page/coronavirus-covid-19-small-
business-guidance-loan-resources  
Department of Labor: https://www.dol.gov/agencies/whd/fmla/pandemic  

 
Colorado 

Colorado Governor’s page: https://covid19.colorado.gov/;  
Colorado Executive Orders: https://www.colorado.gov/governor/2020-executive-orders 
Colorado SBDC: www.coloradosbdc.org/covid 
Colorado PTAC: www.coloradoptac.org  
Manufacturer’s Edge: https://www.manufacturersedge.com/covid-19-updates-and-
resources-for-manufacturers/  

 
Misc 

NDIA Resources: https://www.ndia.org/meetings-and-events/coronavirus  
PilieroMazza: https://www.pilieromazza.com/covid19-client-resource-center  
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     End Toxic Behavior.   Restore Respect. Increase Profits.   
 


        Employer’s Guide to Navigating Workplace 


Issues Concerning Coronavirus 


Presented by:  Cynthia E. Wellbrock, Esq. 


The Law Office of Cynthia E. Wellbrock, LLC and The Respectful Workplace  


 
Covid–19 (a/k/a Coronavirus) is taking the relationship between employers and their employees 
into uncharted territory.  Employees are worried and looking for guidance from their employer.  Both 
employees and employers need to understand the facts to take appropriate precautions but avoid 
instilling fear.  We hope this Guide assists you in mobilizing your resources to protect your employees 
and your business.  Employers also need to be careful to not provide misinformation and should rely 
on the Centers for Disease Control and Prevention’s facts about the  virus.   Please visit the World 
Health Organization and the Center for Disease Control websites for up-to-date information. 


 


We hope this Guide helps you better understand what is permissible—and required—in 
confronting a public-health crisis in the workplace and assists you in mobilizing your resources 
to protect your employees and your business.  With over 23 years of employment law 
experience, Cynthia E. Wellbrock is uniquely qualified to answer the frequent questions asked 
about employee’s rights and employer’s obligations during this crisis.  The answers often lie 
somewhere in the murky balance between the Americans with Disabilities Act (the ADA) which 
aims to safeguard individuals’ privacy, and Occupational Safety and Health Administration 
standards, designed to protect workers’ safety. But the body of labor rules and regulations 
suggest it’s wise to stick to the guidelines discussed herein.  
 


COVID-19 facts (according to the CDC:  https://www.cdc.gov/coronavirus/2019-ncov/index.html) 


What is the coronavirus? 


COVID-19 is the abbreviation for the specific strain of the novel (new) coronavirus disease.  It 


causes respiratory illnesses in most who are infected.  It originated in Wuhan, China but has spread 


to many countries around the world including the United States. The CDC officials expect the virus 


to continue spreading in U.S. communities. 


 


  ___________________________________________________________________ 
7887 E. Belleview Avenue, Suite 1100, Denver, CO   80111 
Telephone:  303-785-7783 
 Cynthia@Respectfulworkplacetraining.com or cew@cynthiawellbrock.com 


 



https://www.cdc.gov/coronavirus/2019-nCoV/index.html

mailto:Cynthia@Respectfulworkplacetraining.com

mailto:cew@cynthiawellbrock.com
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How does the coronavirus spread? 


The virus spreads (1) person-to-person in close contact (6 feet) through coughs or sneezes from an 


infected person. A person may be contagious before symptoms develop, but an infected person is 


believed to be most contagious when they have  symptoms or (2) infected surfaces can spread the 


illness if a person touches a surface containing the virus, then touches their own nose, mouth or eyes.   


Currently, there is no vaccine. The best way to avoid illness it to avoid exposure and use 


precautions (see below).  


What are the symptoms? 


Symptoms of the coronavirus can range from mild to severe and include fever, cough and 


shortness of breath. Typically, symptoms appear two to 14 days after exposure. 


Which individuals have the highest risk? 


Those at highest risk include: 


• The elderly (over 65)  
• People with underlying health conditions, such as cardiovascular disease, diabetes, 


chronic respiratory disease, etc. 
• People with weakened immune systems 
• Pregnant women 


 


What precautions can a person take to protect themselves? 
 


• Avoid close contact with people who are sick. 


• Stay home when you are sick. 


• Wash your hands (with soap and water for 20 seconds or hand sanitizer with at least 60% alcohol). 


• Avoid touching your eyes, nose and mouth. 


• Cover your cough or sneeze with a tissue and throw it away immediately. 


• Clean and disinfect frequently touched surfaces.   Provide disinfectant wipes to every employee 


• Set up hand sanitizer stations 


• CDC does not recommend healthy people wear a facemask. Facemasks are for those showing 


symptoms. 


• Promote telemedicine or nurse lines to encourage employees and their families to avoid the 
physician’s office, urgent care or emergency room, if possible. 


• Avoid shaking hands. 


What to do if an employee has been exposed,   is 
symptomatic or diagnosed with Covid-19? 
 Refer to the CDC’s Risk Assessment and Public Health Management Decision Making to assess the 


risk. 


 If an employee appears to have acute respiratory illness symptoms at work, they should be 


separated from other employees and be sent home immediately. 


 Before sending the employee home get a list of people with whom they have had contact 


in the workplace. 



https://www.cdc.gov/coronavirus/2019-ncov/specific-groups/pregnancy-faq.html

https://www.cdc.gov/coronavirus/2019-ncov/downloads/public-health-management-decision-making.pdf
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− Instruct sick employees to use telemedicine services or call their healthcare provider for further 


assessment and instructions.  The major telemedicine providers are specially trained, 


equipped and ready to remotely assess COVID-19, the flu and other minor health issues. 


 COVID-19 testing can be performed for free through CDC-designated laboratories. 


− Quest and LabCorp now have the ability to test (the problem is in getting the test).   


− Physicians can order the test for individuals who meet the CDC’s criteria for testing. 


− In many instances, the cost share is waived, so the test is covered at 100% by insurance or the 


government. 


 Do not require a healthcare provider’s note for employees who are sick with acute 


respiratory illness to validate their illness or to return to work. 


 Do not identify the employee or communicate any Personal Health Information to anyone. 


 If an employee is confirmed to have COVID-19, employers should inform fellow employees of 


their possible exposure to COVID-19 in the workplace but maintain confidentiality as required 


by the ADA. 


 Employees exposed to a coworker with confirmed COVID-19 should refer to CDC guidance for how 


to conduct a risk assessment of their potential exposure. 


 Employees who are well but who have a sick family member at home with COVID-


19 should notify their supervisor and refer to CDC guidance for how to conduct a risk 


assessment of their potential exposure. 


 Public health orders are law. Employees who are under a public health order for isolation or 


quarantine cannot come to work. However, employees can telework during this time, if feasible. 


Set up a process to record in the Occupational Safety and Health Administration (OSHA) 300 log 


all verified coronavirus infections found in employees. 


− The OSHA reporting requirements are intended only to record cases caused by conditions or 


exposures arising in the work environment. As a result, individual factors of the worker’s job 


functions and location(s) need to be evaluated to determine if it was possible the exposure of 


the virus was directly linked to their work activities. Given the complicated nature of this type 


evaluation, it is recommended employers retain legal counsel familiar with the OSHA 


requirements and record-keeping rules. 


 


How to Prepare Your Workplace When There Are No 
Confirmed  Cases  of  COVID-19 Or Report of Exposure 
 
Have a Plan!!!  


Employee communication 


Communicate to employees regarding personal preventive measures. 


− CDC: Stop the spread of germs (see above). 


− Provide Hand Sanitizer stations in many locations throughout the building, and for those 


working out of the building provide them with bottles of hand sanitizer. 



https://www.cdc.gov/coronavirus/2019-ncov/communication/factsheets.html
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− Encourage employees to take frequent breaks to wash their hands.  (This is no time to 


“watch the clock” for frequent trips to the bathroom).   


− Require employees who work out of the building to wash their hands after every customer 


interaction or delivery and if not possible to wash to use hand sanitizer.   


− Require new deliveries to be wiped down with disinfectant.   Depending on the delivery 


consider not opening it for 72 hours (to let the virus die on the surface).   


 Educate employees about the symptoms of COVID-19 and provide facts about the virus.  Best 
place is the Center for Disease Control and Prevention website.   


 Promote telemedicine or on-site clinics, if applicable, to keep employees and their families 


who are on the health plan out of physician’s office, urgent care and emergency rooms 


unless necessary. 


 Communicate to employees about your sick leave policies (and the new policies under the Families First 
Coronavirus Response Act)  and steps to take if they become ill. 


− Employees should stay at home when sick. 


− Inform employees who they should contact at work if sick. 


 Remind employees of anti-discrimination, anti-harassment, and anti-retaliation policies concerning 
individuals with disabilities (which a diagnosis of Covid-19 could be).   


Workplace safety 


 Perform routine environmental cleaning (workstations, countertops, doorknobs). 


 Require new deliveries to be wiped down with disinfectant.  Depending on the delivery consider 


not opening it for 72 hours (to let the virus die on the surface).   


 When possible encourage working from home.   Or, staggering shifts so employee density in the 


workplace is lessened.   


 Consider setting up customer pick up stations outside so customers are not coming in the 


workplace or store.   Encourage customers to order online and pickup outside.   


 Provide hand sanitizer, tissues with no-touch receptacles for disposal, and disinfectant wipes for 
employees. 


 Encourage a no-handshake policy in the workplace.   If possible, keep employees six feet apart 


from each other.   


 Set up additional “break room” or “lunch room” facilities to keep employees from gathering to 


close together.   


 Identify an isolation area in the event a person presents with symptoms at work. 
 


Infectious disease policy 


Have one!   It will be important to communicate infectious disease policies and procedures to 


employees. 


 Right to exclude people from the workplace 


− No medical exams in the workplace!!!  Employers can not medically examine an 


employee even  if there is reasonable belief the employee is infected.  This means you 
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cannot even take their temperature.   


− Employers can send employees home if they have a reasonable belief the person presents a 


risk to the workplace.   Can demand a doctor’s note to verify they are disease free. 


− The CDC warns, “To prevent stigma and discrimination in the workplace, use only the Risk 


Assessment and Public Health Management Decision Making to determine risk of COVID-19. 


Do not make determinations of risk based on race or country of origin and be sure to 


maintain confidentiality of people with confirmed COVID-19.” 


 Employee responsibilities & requirements 


− If presenting symptoms, do not come to work.    Employees who have symptoms must contact 


their healthcare provider to determine if they should be tested or remain home or both. 


− Inform HR if you have been to a high-risk destination or have potentially been exposed to the 
coronavirus. 


− Refer to information available online for people who have had close contact with a person 


confirmed to have COVID-19. 


 Notification of possible exposure 


− Inform employees if they may have been exposed to the virus at work (without revealing the 
source). 


 Reporting process 


− Document a process for reporting absences and exposures (see Leave Policies below). 


 Supervisor responsibilities 


− Inform supervisors of their responsibilities to report potential exposures. 


− Educate supervisors about quarantine procedures. 


− Remind supervisors of leave policies and obligations. 


− Reiterate anti-discrimination, anti-harassment, anti-bullying and anti-retaliation policies. 


− OSHA rules allow employees to raise a reasonable concern about health and safety violations 


without retaliation.  With the country in a state of emergency and a pandemic spreading 


around the world the definition of reasonable is shifting.  Best practice is err on the side of 
caution and do not take any adverse action against an employee who raises safety concerns.  


And where possible, address and remedy them.   


It is important to note that employers cannot do the following: 


 Examine (including fever screen) all employees.  Only those that pose an imminent or direct 


threat. 


 Administer medical tests without showing job-related necessity. 


 Refuse to accommodate employees who reasonably request leave or to work remotely 


due to illness or disability. 


 Terminate employees who contract the coronavirus. 


 


Leave policies:   Families First Coronavirus Response Act, HR 6201 


• Effective on April 2, 2020  



https://www.cdc.gov/coronavirus/2019-ncov/downloads/public-health-management-decision-making.pdf

https://www.cdc.gov/coronavirus/2019-ncov/downloads/public-health-management-decision-making.pdf

https://www.cdc.gov/coronavirus/2019-ncov/downloads/public-health-management-decision-making.pdf

https://www.cdc.gov/coronavirus/2019-ncov/hcp/guidance-prevent-spread.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fguidance-prevent-spread.html
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o The FFCRA provides for two types of leave.  Both types of leave apply to 
employers with fewer than 500 employees.   Employers with less than 50 


employees can seek an exemption from the leave requirements if they would 
“jeopardize the viability of the business as a going concern.”  (There isn’t any 


guidance in the FFCRA as to what that would look like.  Expect your state 


Dept. of Labor to issue guidelines on this issue.   


o May permit exception for health care workers and emergency responders 


(again not explained or defined in the Act) 


o Does not provide for paid leave if employee is asymptomatic and is simply 


socially distancing or self-quarantining out of caution.   


  Two types of Leave  


a. Regular sick leave when employee is infected or has been exposed, or, caring for 
someone who is sick or caring for a child whose school or daycare is closed. 


b. An amendment to the Family Medical Leave Act  


                       Sick Leave 


 
Available for all employees.  No 30 day eligibility period like the amended FMLA.   
 
Up to 80 hours (two weeks) of paid sick leave if one of the six following events occur:  
(1) the employee is subjected to a federal, state or local quarantine/isolation order re 
coronavirus 
(2) the employee has been advised by a healthcare provider to self-quarantine re 
coronavirus 
(3)  to obtain a medical diagnosis or care if the employee is experiencing symptoms 
of Covid-19 
(4) the employee is caring for an individual subject to a quarantine/isolation order 
(5) the employee is caring for a child whose school or daycare is closed 
(6) similar conditions as specified by government officials. 


 
Sick leave for the employee’s own condition is capped at $511 per day. 


Sick leave for the employee caring for another, or daycare is closed or specified by 
government officials is capped at $200 per day. 


Part time employees are eligible for up to two weeks of paid leave at their regular 
earnings over two week period. 


 


Note:  In Colorado the Dept. of Labor passed a ruling requiring employers grant an extra 4 


paid days of leave if the employee has exhausted his sick, vacation or PTO due to Covid-19.  


Must have flu like symptoms and employee is required to take a Covid-19 test.  It is 


unsettled if these 4 paid days will kick in before the 10 weeks of paid sick leave.  Only 


applies to certain industries.   


  


Amended Family and Medical Leave Act 
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• Provides for up to 12 weeks of leave if an employee is unable to work 
(including working remotely) because the employee must care for a child 
under the age of 18 whose daycare or school is closed due to Covid-19. 


• First ten days unpaid (but employee can use accrued sick or vacation time 
to be paid. 


• Remaining 10 weeks paid by employer at 2/3rds of their regular rate of 
pay up to $200 per day.   Maximum benefit is $10,000.   


• Must have been employed for at least 30 days before eligible for this 
leave 


• What about return to same position?    


o If 25 or more employees must return employee to same or similar 
position (just like the FMLA) 


o If less than 25 employees if the employee’s job no longer exists 
due to Covid-19 impact the employer must make reasonable 
efforts to restore the employee to an equivalent position over a one 
year period.   


• May require documentation to return to work but be open to telemedicine 
documentation vs. evidence of an in person medical examination (hard to get in to 
see doctors these days). 


• Note:  The usual FMLA requirements that the employee has been employed for a 
year, worked for 1,250 hours, and works in a location where there are 50 employees 
within a 75-mile radius would not apply. 


Tax Credits for Employers (Yay!  Some Good News!) 


• 100% tax credits to offset the costs of providing this leave (offsets against 


SSN taxes).  If the credit exceeds the employer’s total liability for all 


employees for any calendar quarter, the excess credit is refundable to the 


employer.  Consult your accountant concerning Section 3111(a) of the IRS 


Code (re: the employer portion of Social Security Taxes).   


 


Additional Notes Re: Leave  


 Have flexible leave policies during this time.  It will help ensure that people who aren’t feeling 


well will actually stay home because they will still be paid.   


 Ensure Family and Medical Leave Act (FMLA) obligations (including state law requirements) are 


being followed, as COVID-19 may qualify as a “serious health condition.” Note: Fear of 


contracting coronavirus does not typically qualify for FMLA leave. 


 Review “sick leave bank” policies to see if exhaustion and access may be extended and for 


liberalization of number of days allowable prior to clinical support documentation receipt.   


 Consider allowing employees to take time off beyond their “bank” which they can “pay 


back” later.   


 Consider letting healthy employees “donate” their sick time to employees who have exhausted 
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their “bank”.   


 


Travel recommendations and policies 


It’s important for employers to implement a travel and company meeting policy. 


 Default to virtual meetings, if possible. 


 Refer to CDC travel site to assess current risk by location. 


 Recommend employees refer to CDC travel site regarding their personal travel and quarantine 


procedures when returning from a Level 3 country. 


 For employees traveling, educate them about travel precautions (disinfect hotel, airplane, rental 


car surfaces; don’t touch face without washing hands or using hand sanitizer, wash frequently). 


 


What To Do If Your Business Is Interrupted? 


Before that happens:  Form a COVID-19 response team with key internal stakeholders 


from human resources, risk management, operations, information technology, 


communications, etc. 


 Create or update your pandemic response plan. Use the CDC Interim Guidance for Businesses and 


Employers as a template to adapt to your business. 


 Empower the COVID-19 response team to make decisions quickly and communicate regularly. 


 Update employee contact information. 


 Establish a central source of information for your employees (intranet page, email, etc.). 


 Direct employees to inform HR if they have been to a high-risk destination, have potentially been 


exposed to the coronavirus or develop symptoms.    


 Have a process to record in the OSHA 300 log all verified coronavirus infections in 


employees (I don’t specialize in OSHA but there are requirements to report to OSHA if 


the workplace has been contaminated).  


To prepare for business operation continuity, take the below steps: 


 Identify essential personnel and systems. 


 Cross train employees where possible so they can cover for absent/sick co-workers. 


 Evaluate remote work capabilities and test ahead of time. 


 Confer with your IT people about setting up remote work (evaluate and invest in the software, 


especially virus protection, that you may need to obtain now before the crisis hits your 
company).  


 Evaluate critical elements within your supply chain process.  Look for possible interruptions with 


your current vendors and source out other vendors who can step in if needed. 


 


Business Risk and Insurance Protection 


Individual policies will need to be reviewed for specific grants of coverage and potential exclusions. 



https://www.cdc.gov/coronavirus/2019-ncov/travelers/index.html

https://www.cdc.gov/coronavirus/2019-ncov/travelers/index.html

https://www.cdc.gov/coronavirus/2019-ncov/specific-groups/guidance-business-response.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fguidance-business-response.html

https://www.cdc.gov/coronavirus/2019-ncov/specific-groups/guidance-business-response.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fguidance-business-response.html
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Call your broker and review all your policies concerning all contingencies.   


 
General liability: The primary liability exposure (bodily injury) for employers will be alleged 


negligence. For example, employers may face assertations that they failed to protect a customer or 


other third party from being exposed to the virus. 


 
Directors and Officers Liability Insurance: Suits may arise against directors and officers in the event a 


company or its board is considered inadequately prepared to handle a pandemic that negatively 


impacts the business. Shareholders may allege directors and officers failed to perform the necessary 


contingency planning or failed to disclose the risks a COVID-19 outbreak could have on the 


company’s business and financial results. 


 
Workers’ compensation and employers’ liability:    


 


State Specific.  Some states exclude “exposure” cases or Occupational Disease.   


 


• To determine if contracting Covid-19 is compensable under Workers’ Compensation 


the employee must show the illness or injury occurred within the affected 


individual’s scope of work.  Many factors will be considered to determine whether 


COVID-19 claims are work related.  Where did the exposure occur?   Their regular 


workplace or elsewhere.   


• Time of injury/disease to employee has to be when performing services that arise 


out of and occur withing the course of the employee’s employment. 


• Must show the injury or disease was proximately caused by exposure in the 


workplace. 


• Lots of barriers to proving the illness was work-related.  But since the illness 


usually doesn’t last more than two weeks it may not be worth contesting the claim.   


 


Exposures to pandemic-type illnesses may also produce employer liability claims alleging 


contraction of the related illness due to employer negligence. Companies that neglect their duty of 


care can be accused of an act of negligence and face legal action on behalf of the affected employee. 


 
Property or business interruption: If organizations are forced to temporarily close their 


operations due to pandemic or disease, they may try to seek business interruption coverage 


under their insurance coverage. However, most policies trigger coverage for business 


interruption only after the policyholder has experienced a direct physical loss to the premises in 


question, caused by a covered peril. 


 


Unemployment Insurance Compensation 


 


• If employees are laid off they are entitled to Unemployment Insurance Benefits 


• Still eligible when still employed but hours reduced.  Benefits paid out will be in 


proportion to lost income.   
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Health Insurance Benefits and Coverage 


Major medical plans will cover treatment for the coronavirus, as excluding coverage risks 


litigation under the Americans with Disabilities Act and perhaps HIPAA as well. 


 
If you offer telemedicine, inquire about your vendor’s preparations to handle the influx of 


people seeking treatment. If you have an on-site clinic, ensure it is properly preparing. 


 
Under the new federal law insurance companies are required to cover testing for Covid-19 @ 


100%.   


 


Employers should understand limitations around protected health information (PHI) as it relates to 


the spread of disease. If an employer acquired health information about an employee’s or 


dependent’s coronavirus infection through the health plan (a HIPAA covered entity), that PHI can be 


disclosed without authorization for treatment, healthcare operations and public health purposes, 


such as to prevent or mitigate the spread of disease. Therefore, the employer can alert public health 


authorities of a potential case of the coronavirus. 


 


Wage and Hour Issues 
 


• All Wage and Hour laws must still be complied with. 


• Be meticulous with timekeeping 


• Exempt employees on temporary Leave of Absence must be paid fully salary for any work 


they did in that week. 


 


Employees Want to Know 
Answers to some of the most common concerns expressed by employees 


 


Working remotely 
 


Can an employee insist on working remotely?   No.   
 
Many employees feel uncomfortable about commuting into work and increasing their risk of 
exposure.  But Employers generally don’t have an obligation to allow telecommuting.  An 
exception is an employee who qualifies under the ADA to work remotely to accommodate a 
disability.  With Covid-19 that could be asthma, heart disease, or immune disorder.   Another 
might be if the government is ordering a quarantine.  Then an employer could have more of a 
burden to deny remote work.   
 
What if an employee feels fine and doesn’t think they are at risk, but the boss is insisting they 
work from home?   The answer is yes.  
 
Employers are within their rights to ask employees to work remotely, as long as they’re not 
applying a policy in a way that could be deemed discriminatory.  For example, it’s OK to ask 
workers who have recently traveled to China, Italy, Iran or another country especially hard hit by 
the outbreak to work from home for a given period. But it’s not all right to ask workers over the 







 
 
 
 
                                           


                                  Property of The Law Office of Cynthia E. Wellbrock, LLC and The Respectful Workplace.   


                                  Copyright © 2020.  No part of this material may be reproduced without written permission. 


 


age of 70 to work from home—even if the intentions are well-meaning—because age is a 
protected class under federal law. 
 
What if the business is shut down but the boss keeps asking an employee to check e.mails and 
stay in touch?    The employee must still be paid.   
 
How much depends on the employee’s status.  Under the FLSA salaried employees are entitled to 
full compensation even if they only work a minimal amount.  This is different for non-exempt, 
hourly workers who are paid by the amount of time they put in.   


 


On the job 
 
Many workers have jobs that require them to have a lot of close contact with customers/the 
public.  It is understandable they are reluctant to perform their jobs under these circumstances 
but they are fearful of losing their job if they refuse to do so.   Workers are protected from 
retaliation from an employer if they refuse to take on what they reasonably consider an unsafe 
work assignment (remembering that what is reasonable is quite subjective).  For example if a hotel 
housekeeper has received the necessary training to protect against Covid-19, along with proper 
gloves and equipment, it may not be considered reasonable to refuse to clean a hotel room and 
likely would not be protected conduct to refuse to clean the room.    
 
However, if a hotel is known to be housing guests with Covid-19, it’s a different story, and 
housekeepers might be able to refuse the assignment.   Employers should listen carefully to 
employee concerns and remember, you cannot you can’t discipline someone for complaining 
about safety in the workplace as that would be an OSHA violation.   


 


Business Travel 
 
Can I refuse to travel for business?   Unfortunately, the answer is no for about 99% of the time.   
The exception could be if an employer were to require someone to travel somewhere known to be 
unsafe.  There isn’t a lot of law out there on this unfortunately.  
 


Employer Liability if Employee Contracts Covid-19  
 
Can I file a Workers Compensation claim if I contract Covid-19?   Highly unlikely.   
 
Workers Compensation insurances covers injuries or illnesses happening to employees in the 
workplace.   The problem with holding an employer liable under a theory of Workers’ 
Compensation, or even negligence, is proving the employee absolutely contracted it in the 
workplace and not someplace else.  Still, employers should err on the side of caution in ensuring a 
safe workplace to avoid even an appearance of responsibility.  This is discussed below.    


 
Privacy 
 
What is the company’s obligation to its employees if it knows another employee is diagnosed with 
Covid-19?  They have an obligation to warn those who may have come in contact with that 
person.  Local health authorities may also want the public to know.  BUT employers are strongly 
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urged to NOT disclose the infected employee by name as it is a HIPAA violation and possibly an 
ADA violation as well.  Instead, employers should merely inform the workers that a co-worker on a 
certain floor or part of the building contracted the virus.  People will probably deduce on their 
own who it is but the important thing is for the employer to not “out” the employee.   


 
Is An Employee Obligated to Disclose Covid-19 Diagnosis? 


 
There is no known legal requirement the employee disclose that diagnosis but there is certainly an 
ethical one.  While employee’s privacy concerning his medical status has always been of 
paramount importance, this is a pandemic and people could die if they aren’t warned and if steps 
aren’t taken in the workplace to decontaminate the employee’s workspace.   Now is not the time 
for people to be selfish.  Encourage your employees to inform you the minute they know they 
have been diagnosed with the virus.   An exception would lie if the employee worked remotely 
had no direct contact with colleagues, clients or other people through their job.   


 





